GARY MAKGADANT

APR 212006

MEMO

TO:

FROM:

cc:

DATE: ‘

SUBIJECT:

David Morrison, County Planning Director
Brian Bordona, Principal Planner

Joy Eldredge, Water General Manager ﬁ,a ZZ{/

Eric Robinson, KMTG

Mike Parness, City Manager

Michael Barrett, City Attorney

Jacques LaRochelle, Public Works Director

Phil Brun, Deputy Public Works Director, Operations
Erin Kebbas, Water Quality Manager

Michael Hether, Senior Engineer

April 4, 2016
Comments on Final EIR for Walt Ranch (#P11-00205-ECPA Project) and Need for

Conditions to Protect Municipal Water Supplies within Milliken Reservoir
Watershed

Introduction

The City of Napa (City) has reviewed the Final Environmental Impact Report (Final EIR) for the
proposed Walt Ranch vineyard development project (Project), including responses to the City’s
comments on the Draft EIR. The City is concerned that the Final EIR does not adequately
respond to the City’s Draft EIR comments and fails to show that the Project’s adverse water
quality impacts will be less than significant with respect to the City’s drinking water supply from
Milliken Reservoir.

The City objects to the proposed Project’s approval, unless the EIR is revised and recirculated to
address the following items:

e Acknowledge that Water Code section 13260 obligates the Project to file a report of
waste discharge with the San Francisco Bay Regional Water Quality Control Board,
because nutrients and other wastes in its agricultural storm water runoff or irrigation
drainage “could affect” — and indeed will affect — the high-quality municipal drinking
water supply the City obtains from Milliken Creek, which runs through the Project site
before entering the City’s Milliken Reservoir less than a mile downstream.
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disregarded the City’s concerns about water quality impacts and refused to prescribe City-
proposed mitigation measures that included monitoring to confirm such impacts are avoided or
reduced to a less-than-significant level.

The Final EIR for the Walt Ranch Project indicates that the County is poised to approve yet
another vineyard development project — this one encompassing more than 177 acres in the
Milliken Reservoir watershed — whose direct, indirect and cumulative effects on water quality
will significantly degrade the City’s highest-quality source of supply. The County's approval of
the proposed Walt Ranch Project would increase the acreage of new vineyard project
development to 545 acres upstream from Milliken Reservoir— approximately 9 percent of the
watershed.

Meanwhile, federal and state drinking water quality standards continue to become more and
more stringent. Caught between long-term trends of increasingly stringent drinking water
quality standards, on one hand, and increasing County vineyard development approvals, on the
other hand, the City and its water customers end up bearing the burden of degraded water
quality from vineyard development and the need to carry out costly drinking water treatment
upgrade projects. The County should prevent the shifting of vineyard development impacts
onto the City and its public drinking water customers.

Substantial evidence shows such impacts are now degrading the City’s Milliken Reservoir water
source and already have been degrading the City’s Hennessey Reservoir water source.

The watershed above Hennessey Reservoir encompasses 34,000 acres, of which the City owns
2,822 acres. The continuing trend of vineyard development in this much larger watershed
(34,000 acres versus 6,141 acres) correlates with a trend of degrading water quality in
Hennessey Reservoir — even with the County’s erosion control planning program in place.

Hennessey and Milliken Reservoirs: Raw Water Quality
Sulfate, Phosphate and Nitrogen as Ammonia
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result from the County’s discretionary decisions to allow changed land uses within the
watersheds sustaining the City’s two local sources of public drinking water supplies.

The Walt Ranch Final EIR Missapplies Significance Criteria And Disregards Water Quality
Protection Principles In An Effort To Rationalize The Draft EIR's Erroneous Conclusion
That Direct, Indirect and Cumulative Water Quality Impacts Will Be Insignificant

The Final EIR leaves unchanged the Draft EIR's misapplication of water quality standards to
rationalize a conclusion that the proposed Project will not cause a significant adverse impact to
water quality in Milliken Creek and Milliken Reservoir. According to the Draft EIR, the Project
would not cause a significant impact to water quality unless it will:

o "Cause a violation of an adopted water quality standard, or result in a cumulatively
considerable contribution to an existing violation of an adopted water quality standard.”

(Draft EIR at 4.6-31.) The Draft EIR acknowledges that Milliken Creek is tributary to the Napa
River and explains the Napa River is listed as "impaired” under section 303(d) of the federal
Clean Water Act with respect to nutrients, pathogens and sedimentation/siltation. (Draft EIR at
4.6-20-21 [explaining that 303(d) listing means receiving waters already violate water quality
standards protecting use for municipal water supplies and other purposes].)

/l;either the Draft EIR nor the Final EIR describe the existing quality of water in Milliken Creek
and Milliken Reservoir with respect to nutrients, pathogens or sedimentation/siltation. (Draft
EIR at 4.6-8.) Failure to disclose and consider the existing water quality of Milliken Creek and
Milliken Reservoir with respect to nutrients and other wastes is a fatal evidentiary and
analytical gap that prevents the County and the public from reasonably assessing the
significance of the proposed Project's impacts on that water quality, as required by CEQA.

In fact, despite a trend of declining water quality, Milliken Reservoir water quality typically is
still higher, or better, than the "floor" established by water quality standards protecting
municipal drinking water use with respect to nutrients (e.g., nitrogen compounds,
phosphorous, sulfate), sediment/turbidity and other wastes. The County's significance criterion
for water quality assumes that any Project-caused increase in loadings of nutrients or other
wastes is insignificant, because such wastes "can be safely assimilated" — so long as water
quality standards are not violated. (Draft EIR at 4.6-20.) The problem with the County's
application of that criterion is its erroneous assumption that water quality degradation is
insignificant — so long as water quality standards are not violated.

The County's assumption conflicts with case law prohibiting the use of adopted regulatory
standards as the sole determinant of impact significance. Use of existing environmental
regulatory standards in determining impact significance integrates CEQA review with other
environmental regulatory programs — which conceptually is good. (Protect the Historic
Amador Waterways v. Amador Water Agencies (2004) 116 Cal.App.4th 1099, 1107. But use of
a regulatory standard may "not be applied in a way that would foreclose the consideration of
other substantial evidence showing that there might be a significant environmental effect from
a project.” (/d. at 1108.) Here, the County has violated the preceding rule by assuming the
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When addressing comments on water quality, it is important to note that the
purpose and goal of an Erosion Control Plan is to mitigate any soil loss and that
sediment is the primary medium of transport for adsorbed pesticides. Thus, if
there is no soil loss (as predicted for the Proposed Project) then pesticides will not
have a significant impact on water quality due to run-off.

(Final EIR, Response to Comment A5-05, first full paragraph at 4-45 [emphasis added].) The
County provided the City with a Walt Ranch Applicant attorney memo dated January 5, 2016,
that make the same unsupported assumption ("if there is no soil loss then pesticides will not
have a significant impact on water quality due to run-off*). (January 5, 2016, Memorandum
from Dickenson Peatman & Fogarty to County Analytical Environmental Services at 1.)

Actually reducing erosion would assist in avoiding the Project's turbidity and sedimentation
impacts to downstream receiving waters of Milliken Creek and Milliken Reservoir, but neither
the Draft EIR nor the Final EIR attempt to actually show how that would affect Project
discharges of dissolved nutrients or pesticides from storm water runoff or irrigation drainage.
The Final EIR asserts "there are no significant impacts on water quality because pesticide use is
highly regulated . . .," but such conclusory assertions fail to pass CEQA muster. Neither the
Draft EIR nor the Final EIR even attempt to explain why there will be no significant water quality
impacts with respect to nutrients — a clear failure to respond to an important issue raised in
the City's comments on the Draft EIR. At bottom, the Draft EIR and Final EIR both assume —
without-providing substantial supporting evidence — that there will be no significant water
quality impacts with respect to nutrients. The preceding analytical and disclosure failures
violate CEQA.

The City has observed that the trend of increasing vineyard development in the Hennessey
Reservoir watershed correlates with the trend of degrading water quality in Hennessey
Reservoir since its construction in 1948 — and is now having to design upgrades to the City's
drinking water treatment plant to address the degradation. Milliken Reservoir shows a flatline
trend of maintaining water quality, however the degradation of water quality will increase as
the County continues to approve vineyard development in the Milliken Reservoir watershed.
For example, the highest observed levels of phosphates (a nutrient) in Lake Hennessey are 10
times higher than the highest levels in Milliken Reservoir (200 ppb versus 20 ppb.) In addition,
the normal observed levels of sulfates in Lake Hennessey are nearly 4 times higher than the
normal observed levels in Milliken Reservoir (11 ppm versus 3 ppm.)

The January 5, 2016, Applicant attorney memo references water quality monitoring performed
for the Rodgers Ranch Project (Upper Range Draft EIR) as proving there are no significant
impacts to municipal water quality from vineyard development. Rodgers Ranch Project is
located within the Hennessey Reservoir watershed. But the Rodgers Ranch Project's water
quality data shows the opposite of point it is cited to support; it shows that nutrient levels
increased by 100-400 percent above background levels in Hennessey Reservoir.
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However, highlights of those “small amounts” applied in Napa County, if applied in watershed
areas that would adversely affect municipal drinking water, are not limited to the 4 named
items on the CCL. Water quality is affected by pesticides, herbicides and other man-made
constituents, phosphates, nitrates, sulfates and other nutrients also affect drinking water
guality including, but not limited to:

Sulfur and sulfates
- 832,200 Ibs of sulfur, the largest used chemical applied for grape growing in Napa last year
-18,750 ibs of lime-sulfur
- 9,000 Ibs of ammonium sulfate

Sulfur and sulfates have effects on drinking water, most noticeably the measurable effects on
taste and odor. Consequently there is a secondary MCL of 250 mg/L, which has been adopted
as the water quality standard setting the floor on sulfate concentrations in receiving waters
used for municipal drinking water supplies.

Phosphates are another major concern for raw water in drinking water supplies. Phosphates
provide:nutrients in water, which spurs the growth of blue-green algae. Algae dies,
decomposes and imparts a foul taste and odor to drinking water. Treatment with ozone and
granular activated carbon is required to eliminate those impacts. The City's drinking water
treatment plant for Milliken Reservoir {as well as its separate plant for Hennessey Reservoir)
does not employ ozone or granular activated carbon. Water quality degradation from the
proposed Project is accelerating the need for such drinking water treatment plant upgrades.

There were over 50,000 pounds of glyphosate applied in Napa County with an unknown portion
of those total pounds applied within the City of Napa’s municipal supply watersheds.

The EIR does not acknowledge or address nutrient loading impacts on water quality.

As evidenced by the impacts to water quality in Lake Hennessey, the City has concerns that the
current high quality water in the Milliken watershed will suffer significant impacts from the
changed land uses from new vineyard development and ongoing vineyard practices upstream.
The City seeks a commitment to gathering monitoring data during the beginning and end of the
rainy season to ensure that vineyard operations within the Milliken Reservoir watershed do not
adversely impact the quality of water the City serves as a municipal drinking water supply. If
impacts are seen, the primary objective is to address the problem at the pollution source at the
site where it originates and to prevent the water quality impacts. The County has responsibility
to the public and its constituents to require new development to mitigate it impacts on the
environment and the community,

The Milliken Treatment Plant has only direct filtration and does not have full conventional
treatment. The plant is capable of treating the existing high quality raw water in the watershed
to meet drinking water standards for its rate paying customers. Impacts to the water quality
will drive the need for changes to the existing water treatment process.
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If the upstream sample test results are above the levels indicated above for Milliken Reservoir,
the monitored point shall not increase the concentration of the parameter by more than 10%.

If analytical data from the proposed Project shows no reduction in water quality under the
preceding parameters, the sampling requirement may be concluded upon three years after full
development of the project. However, even in that circumstance, if future monitoring
performed by the City indicates runoff from the property is contributing to water quality
degradation, the monitoring and reporting requirements will resume for an additional three-
year period.

Sampling Requirements. All samples must include GPS latitude and longitude information.

Laboratory Requirements. Analytical data must be performed by an ELAP-certified laboratory
in accordance with sampling and chain of custody requirements.*

Reporting of Data. For each sample, a complete copy of laboratory test results shall be
submitted to the County and the City's Water Division within 20 days of the receipt of the
results from the laboratory.

Corrective Actions. If any parameter is exceeded, Applicant shall examine the best
management practices (BMPs) it is implementing to control discharge of waste from the Project
site, shall identify the actual or suspected cause of the parameter exceedance, and shall either
modify relevant BMPs or add one or more new BMPs in order to eliminate the cause of the
exceedance(s). Applicant shall complete the BMP review within 48 hours and resample the
failed sites within 72 hours after the start of the next storm event. Applicant shall provide the
County and the City Water Division with a Corrective Action Memorandum describing its BMP
review and modification(s) within 30 days after receiving a sample test result exceeding one of
the constituent parameters.

Penalties. Failure to take corrective actions sufficient to address the nutrient addition within a
30-day period shall result in administrative penalties and/or revocation of use permit or other
penalty sufficient to compel the applicant to correct the problem.

'In 2016, the cost of analyzing one sample is $198, so the analytical cost in a year would be
approximately $800 - $1,200. Such a cost is feasible for purposes of mitigation under CEQA.
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